ORDINANCE NO. 8228

AN ORDINANCE GRANTING TO KANSAS GAS SERVICE, A DIVISION OF
ONE GAS, INC., AN OKLAHOMA CORPORATION, A NATURAL GAS
FRANCHISE INCLUDING THE RIGHT TO CONSTRUCT, OPERATE AND
MAINTAIN A DISTRIBUTION SYSTEM OR DISTRIBUTION FACILITIES WITHIN
THE CORPORATE LIMITS OF THE CITY OF LEAVENWORTH, KANSAS.

WHEREAS, the City of Leavenworth, Kansas (“City”), a municipal corporation and a City
of the First Class, duly organized and existing under the laws of the State, has the right pursuant
to Article 12, Section 5 of the State constitution and K.S.A. 12-2001, to grant a franchise to permit
a Person to provide Service to persons within the City limits and in accordance therewith, to
construct, operate and maintain natural gas distribution facilities in the City; and

WHEREAS, Kansas Gas Service, a Division of ONE Gas, Inc., an Oklahoma corporation
(“Eranchisee”) desires to operate its Facilities for the purpose of providing said Service in the City
and therefore has applied to the City for a franchise in order to operate its Facilities; and

WHEREAS, any such permission requires a franchise to be granted by the City in
accordance with said State constitutional provision and K.S.A. 12-2001 et al; and

WHEREAS, the City Commission considered this Franchise Ordinance for first reading at
its regular meeting held on November 28, 2023, with the second and final reading held at a regular
meeting of the City Commission on December 12, 2023.

NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
LEAVENWORTH, KANSAS:

Section 1. Definitions. For the purpose of this Franchise Ordinance, the following words and
phrases and their derivations shall have the following meaning:

“City” means City of Leavenworth, Kansas, a municipal corporation, and if applicable, the
territorial boundaries of the City of Leavenworth as now constituted or as shall hereafter exist.

“Consumer” or “Consumers” means a Sales Consumer and/or a Transportation
Consumer.

“Distributed” or “Distribution” shall mean all sales, supply, or transportation of natural gas
to any Sales or Transportation Consumer for use within the City by the Franchisee or by others
through the Distribution Facilities of Franchisee in the Right of Way.

“Distribution System”, “Distribution Facilities”, or “Facilities” means a pipeline or system of
pipelines, including without limitation, mains, pipes, boxes, reducing and regulating stations,
laterals, conduits and services extensions, together with all necessary appurtenances thereto, or
any part thereof located within the right-of-way, for the purpose of “Distribution” or supplying
natural gas for light, heat, power and all other purposes.

“Franchise Ordinance” means this ordinance passed to grant the franchise to Franchisee.
This ordinance shall operate as a grant of permission by the City for Franchisee to utilize the
City's public Right-of-ways and to operate its Facilities in the City’s Right-of-ways as defined
herein. Such grant shall at all times be subject to the laws of the State.




“Franchisee” means Kansas Gas Service, a Division of ONE Gas, Inc., an Oklahoma
corporation, and its successors, transferees, or assigns.

“Franchise Fee” means the fee imposed by the City on Franchisee solely because of its
status as a franchisee in accordance with said State constitutional provision and K.S.A. 12-2001,
as set forth in Section 4 below. It shall not include: (a) any tax, fee, or assessment of general
applicability including any which are imposed on Franchisee; (b) requirements or charges
incidental to the awarding or enforcing the Franchise Ordinance, including payments for bonds,
security funds, letters of credit, insurance, indemnification, penalties, or liquidated damages,
(c) any other fee imposed by federal, state or local law, except as set forth in Section 4 below.

“Gross Receipts” shall mean any and all compensation and other consideration derived
directly or indirectly by the Franchisee from any Distribution of natural gas to Consumers within
the City. Such term shall not include revenue from certain miscellaneous charges and accounts,
including but not limited to: connection fees, disconnection and reconnection fees, temporary
service charges, delayed or late payment charges, collection fees, bad debts, customer project
contributions, meter test fees, revenues received by Franchise from Consumers as Franchise Fee
reimbursement, and returned check charges. Additionally, Gross Receipts shall not include credit
extended pursuant to the Cold Weather Rule (or substitute rule) of the Kansas Corporation
Commission for natural gas sold within the corporate limits of the City, nor Volumetric Rate Fees
collected by Franchisee and remitted to City in accordance with Section 4 of this Franchise
Ordinance (subject to Franchisee’s obligations to remit a sum equal to the Volumetric Rate
multiplied by the number of MCF of Transport Gas for the distribution of Transport Gas for
Transportation Consumers, as set forth in such Section 4).

“KCC” means the Kansas Corporation Commission.

“MCE" shall mean a measurement of natural gas equal to one thousand (1,000) cubic feet.
It is assumed for purposes of this Franchise Ordinance that one MCF equals one million
(1,000,000) British Thermal Units.

“Person” means any natural, governmental, or corporate person, business association or
business entity including, but not limited to, a partnership, a sole proprietorship, a political
subdivision, a public or private agency of any kind, a utility, a successor or assign of any of the
foregoing, or any other legal entity.

“Right-of-way” shall mean only the area of real property in which City has a dedicated or
acquired right-of-way interest in the real property, and shall include any area on, below, or above
the present and future streets, alleys, avenues, roads, sidewalks, highways, parkways, or
boulevards dedicated or acquired as right-of-way by the City. The term does not include
easements obtained by private entities providing utilities services or private easements in platted
subdivisions or tracts.

“Sales Consumer” shall mean, without limitation, any Person that purchases natural gas
within the corporate City limits from Franchisee for delivery to such consumer within the City
through the Franchisee’s Distribution System or Distribution Facilities.

“Service” means the Distribution of natural gas through Franchisee’s Facilities.

“Settlement Prices” shall mean the settlement prices for natural gas futures contracts
traded on the New York Mercantile Exchange (NYMEX) on the fifteenth day of each month as
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published in nationally recognized publications such as the CME Group (CME) or S&P Global
Platts (Platts) on the following business day (or the next day in which a Settlement Price is
published).

“Transportation Consumer” shall mean without limitation, any Person that transports
Transport Gas within the corporate City limits through Franchisee’s Distribution Facilities for
consumption within the City’s corporate limits.

“Transport Gas” shall mean all natural gas transported by the Franchisee, or by others,
but not sold by the Franchisee, to any consumer within the City through the Distribution Facilities
of the Franchisee.

“Volumetric Rate” is the rate applicable to each Mcf of Transport Gas distributed to
Transportation Consumers. The Volumetric Rate shall be based on a twelve-month average of
Settlement Prices as calculated from July through June. Initially, the Settlement Price shall mean
$0.2462 per MCF for Transport Gas distributed to Transportation Consumers within the City as
represented in “Attachment A,” which is incorporated herein and attached hereto. There shall be
an annual recalculation of the Volumetric Rate which shall be effective each January 1. The
recalculation shall be based on Settlement Prices for the previous twelve-month period. The
average Settlement Prices for each of the twelve months shall be summed and divided by twelve
and multiplied by five and one-quarter percent (5.25%) to obtain the Volumetric Rate to be
effective January 1 of the next succeeding year. The Franchisee shall calculate the Volumetric
Rates in accordance with the procedures set out herein and then filed with the City Clerk by July
31 of each year for those rates to be effective on January 1 of the following year.

“State” means the State of Kansas.
“Subscriber” means any person who receives Service from Franchisee.
Section 2. Grant.

(a) Franchisee is hereby granted the right, privilege, and franchise to: provide Service to
Consumers within the City; to obtain natural gas and/or comparable blends of combustible
gasses, from any source available; to do all things reasonably necessary to carry on
Franchisee’s business related to the Services; and to construct, operate, and maintain its
Facilities in, over, under, across, through, and /or along the City’s Right-of-way on a
nonexclusive basis, subject, however, to the terms and conditions herein set forth within
this Franchise Ordinance. As a condition of this grant, Franchisee shall be required to
obtain and shall be responsible for any necessary permit, license, certification, grant,
registration or any other authorization required by an appropriate governmental entity,
including, but not limited to, the City, the State or the KCC, subject to Franchisee’s right
to challenge in good faith such authorization as established by the State, KCC or other
City ordinance.

(b) Notwithstanding the foregoing, this Franchise shall not:

(i) Permit the use of the Franchise or the right-of-way by Franchisee or other parties for
any other purpose, and a separate franchise shall be required therefor;

(i) Convey equitable or legal title in the right-of-way;
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(iif) Grant authority to construct, maintain or operate any Facilities or related appurtenance
on property owned or controlled by the City outside of the right-of-way, specifically
including, but not limited to, city easements, city parks, city hall property, police or fire
property, or public works facility property.

Section 3. Use of Public Right-of-Way. Franchisee’s Facilities shall be located in the right-of-
way as now constructed and as further authorized by the City in accordance with all applicable
laws, statutes and/or ordinances. Placement, changes, additions, replacements, maintenance,
and repairs for the Facilities shall be conducted in compliance with any applicable laws, statutes,
regulations, City ordinances and/or permit requirements. Franchisee shall be responsible for
obtaining all necessary permits as required by the City for work performed in the right-of-way, but
shall not be required to pay any associated permit fees, provided that Franchisee is not delinquent
on any Franchise Fee. In its use of the right-of-way within the City, Franchisee shall be subject
to all applicable rules, regulations, policies, laws, orders, resolutions, and ordinances now or
hereafter adopted or promulgated by any appropriate governmental entity now or hereafter having
jurisdiction, including, but not limited to the City in the reasonable exercise of its police powers.
Such police powers include, but are not limited to, the following:

(a) Franchisee’s use of right-of-way shall in all matters be subordinate to the City’s use of the
right-of-way. Franchisee shall coordinate with the City or its designee the placement of
its Facilities in a manner that minimizes adverse impact on public improvements and
maximizes public safety, as reasonably determined by the City, provided any such
exercise must be competitively neutral and may not be unreasonable or discriminatory,
not in conflict with state or federal law.

(b) All earth, materials, sidewalks, pavings, crossings, utilities, public improvements, or
improvements of any kind damaged or removed by Franchisee in its activities under this
Franchise shall be fully repaired or replaced promptly by Franchisee at its sole expense
to their prior condition or to existing municipal standards as are then in existence, and to
the reasonable satisfaction of the City.

(c) Franchisee shall keep and maintain accurate records and as-build drawings depicting
approximate horizontal location of all Facilities constructed, reconstructed, or relocated in
the right-of-way. Upon request by the City, Franchisee shall provide to the City a set of
plans showing Franchisee’s Facilities within City right-of-way or easements in a commonly
agreed upon industry standard format. Franchisee shall designate a person familiar with
the Facilities who is responsible for timely response to information requests of the City
and other users of the right-of-way. Such person or such person’s designee shall be
available on a scheduled basis in the City to talk to City officials and citizens, including
regular City scheduled utility coordinating staff meetings.

(d) Not less than three (3) working days prior to construction or relocation of any Facilities in
the right-of-way or easement, Franchisee shall give written notice to the Director of Public
Works or, in the absence of such Director, the City Manager, of the proposed activity.

(e) Franchisee shall relocate or adjust any Facilities in the right-of-way for any publicly-funded
or publicly-guaranteed improvement project. Such relocation or adjustment shall be
performed by Franchisee at its sole expense without expense to the City, its employees,
agents, or authorized contractors and shall be specifically subject to rules and regulations
of the City. Franchisee shall not be required to relocate or adjust, at Franchisee’s cost,
any individual Facilities at the same specific location more often than once in any five (5)
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year period. Such relocation or adjustment shall be completed as soon as reasonably
possible and within the time set forth in any request by the City for such relocation or
adjustment provided such time is reasonable. Any damages suffered by the City or its
contractors as a result of Franchisee’s failure to timely relocate or adjust its Facilities shall
be borne by Franchisee.

If the City shall require the Franchisee to adapt or conform its Facilities or in any way to
alter, relocate, or change its property to enable any other person, firm, corporation, or
entity (public or private), other than the City or as part of any publicly-funded or publicly-
guaranteed improvement project, to use the Right-of-Way, the Franchisee shall be
reimbursed by the person, firm, corporation, or entity desiring or occasioning such change
for any and all loss, cost, or expense occasioned thereby. “Person,” “Firm,” “Corporation,”
and “Entity” as used in this paragraph shall not include regular departments of the City, or
any trust or authority formed by or for the benefit of the City for public utility purposes, but
shall include any other agency or authority of the City, whether acting in a governmental
or non-governmental capacity, including, but not limited to, any urban renewal authority,
or any other agency or authority, which as a part of its program clears whole tracts of land
within the municipal corporate limits and relocates citizens for the purpose of urban
development or similar aims.

() It shall be the responsibility of the Franchisee to take reasonable measures to protect and
defend its Facilities in the right-of-way from harm or damage. If Franchisee fails to
accurately or timely relocate Facilities when requested, it shall have no claim, for costs or
damages against the City and its authorized contractors unless such party is responsible
for the harm or damage by its negligent or intentional conduct. Franchisee shall be
responsible to the City and its authorized contractors for all damages including, but not
limited to, delay damages, repair costs, down time, construction delays, penalties or other
expenses of any kind arising out of the failure of Franchisee to perform its obligations
under this Franchise ordinance unless the damaged party is responsible for the harm or
damage by its negligence or intentionally caused harm.

(g) Franchisee shall notify the City not less than three (3) working days in advance of any
construction, reconstruction, repair or relocation of Facilities which would require any
street closure which reduces traffic flow to less than two (2) lanes of moving traffic. Except
in the event of any emergency, as reasonably determined by Franchisee, no such closure
shall take place without such notice and prior authorization from the City. The City shall
follow its policies in the grant or denial of such authority, which shall not be unreasonably
delayed. In addition, all work performed in the traveled way or in which in any manner
impacts vehicular or pedestrian traffic shall be properly signed, barricaded, and otherwise
protected at Franchisee’s expense. Such signing shall be in conformance with the latest
edition of the Federal Highway Administration’s Standards and Guidelines for Work Zone
Traffic Control, unless otherwise agreed to by the City.

(h) All technical standards governing construction, reconstruction, installation, operation,
testing, use, maintenance, and dismantling of the Facilities in the right-of-way shall be in
accordance with the applicable present and future federal, state and City laws and
regulations, including but not limited to the most recent standards of the Kansas
Corporation Commission and Department of Transportation, or such substantive
equivalents as may hereafter be adopted or promulgated, insofar as they are consistent
with the jurisdiction of the Kansas Corporation Commission or such other regulatory
authority.
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() Itis recognized that the natural gas to be delivered hereunder is to be supplied from a
pipeline system transporting natural gas from distant sources of supply; and the
Franchisee, by its acceptance of this Franchise does obligate itself to furnish natural gas
in such quantity and for such length of time, limited by the terms hereof, as the said
sources and said pipelines are reasonably capable of supplying.

Section 4. Franchise Fee. In consideration of and as compensation for the Franchise hereby
granted to the Franchisee by the City, the Franchisee shall make an accounting to the City of all
natural gas that has been “Distributed” within the City on a monthly basis. The Franchisee shall
pay the City as compensation:

(a) Effective the first day of the second month following the effective date of this Franchise
Ordinance, Franchisee shall pay as its Franchise Fee an amount which will be equal to
five and one-quarter percent (5.25%) of the actual Gross Receipts collected by Grantee
from the Grantee’s Distribution of natural gas to Sales Consumers within the corporate
limits of the City;

(b) Effective the first day of the second month following the effective date of this Franchise
Ordinance, Franchisee shall pay as its Franchise Fee an amount which will be equal to
five and one-quarter percent (5.25%) of the Gross Receipts received by Grantee from the
Grantee’s Distribution of natural gas to Transportation Consumers plus a sum equal to the
Volumetric Rate multiplied by the number of MCF of Transport Gas for the distribution of
Transport Gas for Transportation Consumers.

Prior to those dates, payments shall continue to be calculated and be paid in the manner
previously provided in Ordinance No. 7927 and amendments thereto. The Franchise Fee
required herein shall be in lieu of all taxes, charges, assessments, administrative licenses, fees
and impositions of general applicability that are or may be imposed by the City under K.S.A. 12-
2001, K.S.A. 17-1902, and amendments thereto. From and after the date hereof, the permit fees
required of the Franchisee by any ordinance (presently in effect or hereafter adopted) for a permit
to excavate in, or adjacent to, any Right-of-way shall be deemed a part of the compensation paid
pursuant to this Franchise Ordinance and shall not be separately assessed or collected by the
City; in no event, however, shall this provision be interpreted to waive the requirement of notice
to the City and the procedural requirements of such ordinance. The Franchise Fee is
compensation for use of the public Right-of-way only. Such Franchise Fee shall be payable by
Franchisee on or before the last day of each calendar month without invoice or reminder from the
City, and shall be based on the Gross Receipts and Volumetric Rate of the previous month.

Section 5. City’s Right to Audit and Access to Records. Franchisee shall annually file with
the City a “Gross Receipts Report” regarding all applicable monthly revenues. The City
acknowledges that Franchisee considers such information to be confidential and proprietary, that
such information is the sole property of Franchisee, and that such records should not be subject
to disclosure under the Kanas open records act, K.S.A. 45-215 et seq. (‘KORA") To the extent
City, in its sole determination, determines that such records are subject to disclosure under
KORA, then to the extent permitted under KORA and subject to applicable time limitations under
KORA, the City will use its reasonable commercial efforts to provide Franchisee with advance
notice of its intent to disclose such information. The City shall also have access to and the right
to examine, within two (2) years of any payment of fees hereunder, at all reasonable times, all
relevant books, receipts, files, records, and documents of the Franchisee necessary to verify the
correctness of such statement and to correct the same, if found to be erroneous. If such statement
of Gross Receipts or Volumetric Rate is incorrect, then such payment shall be made upon such
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corrected statement, including interest on said amount at the annual statutory rate then in effect.
Further, the City’s acceptance of any payment determined as hereinabove provide to be deficient
shall not be construed as a release of liability from the City or an accord or satisfaction of any
claim that the City may have for additional sums owed by Franchisee. In addition to access to
the records of Franchisee for audits, upon request, Franchisee shall provide reasonable access
for records necessary to verify compliance with the terms of this Franchise Ordinance.

Section 6. Term. This Franchise ordinance shall be effective upon its passage by the governing
body of the City and its publication in the official City newspaper and continue to be in effect until
that date which is fifteen (15) calendar years after such effective date, unless sooner terminated
as provided herein. Thereatfter, this Franchise ordinance will renew automatically for five (5) one
(1) year terms, unless either party notifies the other party of its intent to terminate the franchise
prior to ninety (90) days before the termination of the then current term.

Section 7. Franchisee Information. Franchisee shall, at its own expense, annually submit to
the City the following information:

(a) The Gross Receipts Report (as referenced by Section 5 herein);

(b) A summary of the previous year's development of Facilities, including but not limited to,
the location of Facilities during the year, and Franchisee’s plan of development of Facilities
for the next year. This requirement may be met by a meeting in person between
Franchisee’s designated representative and the City’s public works director to discuss
these issues: and

(c) Information as to the number and address of subscribers in the City in digital format. Note:
this requirement does not include giving the identification of the subscribers.

Section 8. Subscriber Rates. Franchisee’'s charges to subscribers shall comply with all
applicable federal and state statutes and regulations. Upon request, Franchisee shall file with the
City Clerk a schedule of current rates in effect when such rates are not on file and publicly
available from KCC. If authorized by state or federal law, the City may at any time fix a reasonable
schedule of maximum rates to be charged to the City and its residents.

Section 9. Transfer of Franchise. The rights granted by this franchise are exclusive to
Franchisee and shall inure to the benefit of Franchisee and any parent, subsidiary, affiliate or
successor entity now or hereafter existing. No other party may use Franchisee's rights granted
herein and the rights herein shall not be assignable without the express written consent of the
Governing Body of the City, except Franchisee may assign its rights under this Franchise to a
parent, subsidiary, affiliate, or successor entity without such consent. Provided, that no
assignment shall be effective until the assignee assumes all of the obligations contained herein
as of the effective date of the assignment, including, but not limited to, the obligations with regard
to indemnity, insurance, and bond (with the intent being that there shall be no lapse in any
coverage as aresult of the assignment). Any required consent is to be evidenced by an ordinance
or resolution of the Governing Body of the City that fully recites the terms and conditions, if any,
upon which consent is given. In the event of any assignment, Franchisee shall timely notify the
City of the name of the assignee, provide a point of contact for the assignee, and advise the City
of the effective date of the assignment.

Section 10. Other Service Providers. Franchisee shall not interfere with any agreement
between the City and another service provider.
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Section 11. Notification Procedure. Any required or permitted notice under this Franchise
Ordinance shall be in writing. Notice to the City shall be delivered to the City Clerk by first class
United States mail or by personal delivery. Notice to the Franchisee shall be delivered by first
class United States mail or by personal delivery to:

Kansas Gas Service
7421 W. 129th Street
Overland Park, Kansas 66213

Any notice concerning a change in the above shall be in writing delivered by first class United
States mail or by personal delivery to the City.

Section 12. Indemnification. Upon notice by the City, Franchisee shall fully indemnify, defend
and hold harmless the City, its officers, employees, agents and authorized contractors from and
against any and all claims, demands, suits, proceedings, and actions, liability and judgment by
other Persons for damages, losses, costs, and expenses, including attorney fees or otherwise, to
the extent caused by Franchisee’s actions or operations rendered or offered in accordance with
this ordinance. The City agrees to notify Franchisee of any such claim, demand, suit, proceeding,
and/or action, by providing written notice via certified mail to Franchisee. Nothing herein shall be
deemed to prevent the City or any Person from participating in the defense of any litigation by
their own counsel at their own expense. Such participation shall not under any circumstances
relieve Franchisee from its duty to defend against liability or its duty to pay any judgment entered
against the City or its officers, employee, agents and authorized contractors.

Section 13. Insurance Requirements.

(a) During the term of this franchise, Franchisee shall maintain insurance coverage at its sole
expense, from a reputable insurance company qualified to do business in the State of
Kansas. Franchisee may elect to self-insure to the extent of any or all of the insurance
requirements in this Franchise Ordinance, as provided in subsection (b) below.
Franchisee shall provide not less than the following insurance:

(i) Workers' compensation as provided under any workers' compensation or similar law
in the State of Kansas, with an employers' liability limit equal to the amount required
by law; and

(i) Commercial general liability, including coverage for contractual liability and products
completed operations liability with a limit of not less than two million dollars
($2,000,000.00) combined single limit per occurrence for bodily injury, personal injury,
and property damage liability. The City shall be included as an additional insured
with respect to liability arising from Franchisee's operations under this Franchise;
and

(iii) Employer’s liability limit with a limit of one million dollars ($1,000,000.00) for each
accident/disease/incident/occurrence.

(b) As an alternative to the requirements of subsection (a), Franchisee may demonstrate, to
the satisfaction of the City, that it is self-insured by providing a permit issued by the State
of Kansas showing Franchisee is a qualified self-insurer for any or all of the coverages
required by this section.
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(c) Franchisee shall, prior to the commencement of any work, deliver to the City a certificate
of insurance or evidence of self-insurance, satisfactory in form and content to the City,
evidencing that the above insurance is in force and will not be cancelled or materially
changed with respect to areas and entities covered without first giving the City thirty (30)
days prior written notice. In the event of a claim, Franchisee shall make available to the
City upon written request the relevant policy declarations page and copy of the policy in
effect.

Section 14. Performance Bond Requirement. Franchisee shall at all times maintain in full
force and effect a corporate surety bond in a form approved by the City Attorney, in an amount of
fifty thousand dollars ($50,000), for a term consistent with the term of this Franchise Ordinance
plus one additional year, conditioned upon Franchisee’s faithful performance of the provisions,
terms and conditions conferred herein. An annual bond automatically renewed yearly during this
period, or evidence of self-insurance as required by Section 13 hereof, shall satisfy this
requirement.

Section 15. Reservation of Rights. In addition to any rights specifically reserved to the City by
this Franchise Ordinance, the City reserves to itself every right and power available to it under
the constitutions of the United States and the State, and any other right or power, including, but
not limited to all police powers and authority to regulate and legislate to protect and promote the
public health, safety, and welfare. Nothing in this Franchise Ordinance shall limit or govern the
right of the City to exercise its municipal authority to the fullest extent allowed by law. The waiver
by the City of any provision in any one instance shall not be deemed a waiver of such provision
subsequent to such instance nor be deemed a waiver of any other provision of this Franchise
Ordinance unless the statement so recites. Further, the City hereby reserves to itself the right to
intervene in any suit, action or proceeding involving the provisions herein.

Section 16. Forfeiture of Franchise. In case of a material failure of Franchisee to comply with
any of the provisions of this Franchise Ordinance, or if Franchisee should do or cause to be done
any act or thing prohibited by or in violation of the terms of this Franchise Ordinance, Franchisee
shall forfeit all rights and privileges granted by this Franchise and all rights hereunder shall cease,
terminate and become null and void, provided that said forfeiture shall not take effect until the City
shall carry out the following proceedings:

(a) For violations concerning the use of the right-of-way as described in this Franchise
Ordinance and deemed by the City to be a public nuisance and/or emergency, the
following procedure shall apply. The City shall provide written notice by certified mail to
Franchisee of any such violation, setting forth in detail the conditions of neglect, default or
failure complained of. Franchisee shall have fourteen (14) days subsequent to receipt of
such notice to inform the City in writing of the action Franchisee is taking to correct the
violation. Such corrective action shall be commenced within such 14-day period, and
completed within thirty (30) days subsequent to receipt of notice; provided, that if the
violation is such that it cannot reasonably be completed within thirty (30) days, then
Franchisee shall have such time as is reasonably necessary to complete such correction,
not to exceed sixty (60) days without consent of the City, provided that Franchisee has
commenced such correction within the time period provided herein and is diligently
pursuing the same to completion. If at the end of such period the City deems that the
conditions of such franchise have not been reasonably complied with by Franchisee and
that such franchise is subject to cancellation by reason thereof, the City shall enact an
ordinance setting out the grounds upon which such franchise is to be cancelled and
terminated. If Franchisee fails to take corrective action within the period set forth above,
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nothing herein shall preclude the City from maintaining an action against Franchisee to
recover damages as a result of such failure to take corrective action, including, but not
limited to, reasonable attorney fees and the costs of corrective action incurred by the City.

(b) For all other violations of the Franchise Ordinance, the following procedure shall apply.
The City shall provide written notice by certified mail to Franchisee of any such violation,
setting forth in detail the conditions of neglect, default or failure complained of. Franchisee
shall have ninety (90) days after the mailing of such notice in which to comply with the
conditions of this franchise. If at the end of such period the City deems that the conditions
of such franchise have not been reasonably complied with by Franchisee and that such
franchise is subject to cancellation by reason thereof, the City shall enact an ordinance
setting out the ground upon which such franchise is to be cancelled and terminated.

(c) If within thirty (30) days after the effective date of an ordinance to terminate the franchise
in accordance with Section 16(a) or 16(b) herein, the Franchisee shall not have instituted
an action in the District Court of Leavenworth County, Kansas, to determine whether or
not the Franchisee has violated the terms of such franchise and that the Franchise is
subject to cancellation by reason thereof, such franchise shall be cancelled and terminated
at the end of such 30-day period. If within such thirty (30) day period the Franchisee does
institute an action, as above provided, and prosecutes such action to final judgment with
due diligence, then, if the court finds that such franchise is subject to cancellation by
reason of the violation of its terms, such franchise shall immediately terminate after such
final judgment is rendered and all available appeals exhausted.

In addition to any other remedy available herein or and at law or equity, the City shall have
the authority to maintain civil suits or actions in any court of competent jurisdiction for the purpose
of enforcing the provisions of such franchise ordinance and/or to abate nuisances maintained in
violation thereof.

Section 17. Revocation of Franchise. In addition to all other revocation rights and powers
herein or otherwise enjoyed by the City, the City shall have the additional and separate right to
revoke this franchise and all rights and privileges of the Franchisee as a result of and in response
to any of the following events or reasons:

(a) Any provision of this Franchise Ordinance is adjudged by a Court of competent jurisdiction
to be invalid or unenforceable and said judicial act and declaration is deemed by the
Governing Body to constitute such a material consideration for the granting of this
franchise as to cause the same to become null and void; or

(b) Franchisee commits an act of fraud or deceit against the City in obtaining the grant of this
franchise herein conferred, or after or upon being granted, Franchisee commits such an
act against the City.

To revoke this franchise in accordance with the provisions of this Section regarding Revocation
of Franchise, the following procedure shall apply. The City shall enact an ordinance setting out
the grounds upon which such franchise is to be cancelled and terminated. Prior to the enactment
of such ordinance, Franchisee shall be provided with timely written notice by certified mail, and
Franchisee shall be allowed to address the Governing Body before final consideration of such
ordinance. If within thirty (30) days after the effective date of such ordinance to terminate such
franchise, the Franchisee shall not have instituted an action in the District Court of Leavenworth
County, Kansas to determine whether or not the Franchise was appropriately terminated in
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accordance to the provisions of this Section and is subject to cancellation by reason thereof, such
franchise shall be cancelled and terminated at the end of such thirty-day period. If within such
thirty (30) day period the Franchisee does institute an action, as above provided, and prosecutes
such action to final judgment with due diligence, then, if the court finds that such franchise is
subject to cancellation by the reason addressed by this Section, such franchise shall immediately
terminate after such final judgment is rendered and all available appeals exhausted.

Section 18. Miscellaneous Provisions.

(@)

(b)

(c)

(d)

Nonexclusive Clause. The privilege to construct, erect, operate and maintain Facilities
and to provide service within the City is nonexclusive. The City expressly reserves the
right to grant other franchises to other Persons.

Exclusive Benefit of Franchise Right by Franchisee. The rights granted to Franchisee by
this Franchise Ordinance shall be for the sole use of Franchisee to provide Facilities as
authorized herein. The rights are for the exclusive benefit of Franchisee, except where
otherwise provided herein, or when authorized by the City.

Franchisee is Without Remedy Against the City. Unless granted herein or otherwise
required by law, Franchisee shall have no remedy or recourse whatsoever against the City
for any loss, cost, expense, or damage arising from the enactment of the provisions or
requirements of this Franchise Ordinance, or for the failure of the City to have the authority
to grant, all, or any part, of the Franchise Ordinance granted. Franchisee shall accept the
provisions of this ordinance in writing, and in doing so the Franchisee: (i) expressly
acknowledges that it accepted the Franchise Ordinance granted in reliance on its
independent and personal investigation and understanding of the power and authority of
the City to grant the Franchise conferred upon Franchisee; (ii) expressly acknowledges by
its acceptance of this Franchise Ordinance that it has not been induced to enter into this
franchise upon an understanding, or promise, whether given verbally or in writing by or on
behalf of the City, or by any other person concerning any term or condition of this
Franchise Ordinance not expressed herein; and (iii) expressly acknowledges by the
acceptance of this franchise that it has carefully read the provisions, terms, and conditions
of this Franchise Ordinance and is willing to, and does accept, all of the risk directly or
indirectly attendant to its provisions, terms, and conditions.

Federal. State and City Jurisdiction. This Franchise Ordinance shall be construed in a
manner consistent with all applicable federal, State, and local laws. Notwithstanding any
other provisions of this Franchise Ordinance to the contrary, the construction, operation
and maintenance of the Facilities by Franchisee or its agents shall be in accordance with
all laws and regulations of the United States, the State and any political subdivision
thereof, or any administrative agency thereof, having jurisdiction hereof. In addition,
Franchisee shall meet or exceed the most stringent technical standards set by regulatory
bodies, including, but not limited to the City, now or hereafter having jurisdiction.
Franchisee’s rights are subject to the police powers of the City to adopt and enforce
ordinances necessary to the health, safety, and welfare of the public. Franchisee shall
comply with all applicable general laws and ordinances enacted by the City pursuant to
that power. Finally, Franchisee acknowledges that its failure to comply with any law or
regulation governing the operation of the Facilities could result in a forfeiture of the
Franchise in accordance with the provisions of this Franchise Ordinance.
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(e) Eailure to Enforce. The failure of either party to enforce and remedy any noncompliance
of the terms and conditions of this franchise shall not constitute a waiver of rights nor a
waiver of the other party’s obligations as provided herein.

(f) Force Majeure. Each and every provision hereof shall be subject to acts of God, fires,
strikes, riots, floods, war and other disasters beyond Franchisee’s or the City’s control.

(g) Severability. Any section, subsection, sentence, clause, phrase, or portion of this
Franchise Ordinance is for any reason held invalid or unconstitutional by any court or
administrative agency or competent jurisdiction, such portion shall be deemed a separate,
distinct, and independent provision and such holding shall not affect the validity of the
remaining portions hereof.

Section 19. Repeal of Other Ordinances. All other ordinances, agreements and resolutions or
parts thereof inconsistent or in conflict with the terms hereof shall be cancelled, annulled,
repealed, and set aside; provided, that this Franchise Ordinance shall not take effect or become
in force until the requirements for adopting a Franchise Ordinance under Kansas Statutes have
occurred.

Section 20. Effectiveness. This Franchise Ordinance shall take effect upon its final passage
by the City Commission and its publication in the official City newspaper.

Section 21. Acceptance. Franchisee agrees to accept the terms of this Franchise Ordinance in
writing within sixty (60) days after its effective date, upon which this franchise shall also become
a contract between the City and the Franchisee. In the event this franchise is not timely accepted
in writing by the Franchisee, the Franchisee shall be bound by its requirements for as long (during
its Term) as the Franchisee provides its Services to the residents of the City; provided, that if
Franchisee does not timely accept this Franchise Ordinance as provided herein, City may
terminate this Franchise at any time upon written notice to Franchisee.

PASSED and APPROVED by the Governing Body on the 12th day of December, 2023.

[s/ Griff Martin
Mayor

{SEAL}
ATTEST:

[/s/ Sarah Bodensteiner
Sarah Bodensteiner, City Clerk

Kansas Gas Franchise Ordinance No. 8228 12



ATTACHMENT A

Volumetric Rate Calculation Form
For the Transportation of Natural Gas in Pipelines Located in the City
Based on the NYMEX settlement prices for the dates shown, published the following business day

Source: Wall Street Journal, or DTN, or Gas Daily

Year
Month-Day

Aug - 2022
Sep - 2022
Oct - 2022
Nov - 2022
Dec - 2022
Jan - 2023
Feb - 2023
Mar - 2023
Apr - 2023

May - 2023
Jun - 2023

Jul - 2023

Aug - 2023
Sep - 2023
Oct - 2023
Nov - 2023
Dec - 2023
Jan - 2024
Feb - 2024
Mar - 2024
Apr - 2024
May - 2024
Jun - 2024

Awg Settlement Price |

1 2 3 4 5 6 7 8 9 10 11 12
2022 2022 2022 2022 2022 2022 2023 2023 2023 2023 2023 2023
Jul-15  Aug-15 Sep-15 Oct-17 Nov-15 Dec-15 Jan-17 Feb-15 Mar-15 Apr-17 May-15 Jun-15

7.016
6.926 8.728
6.917 8.712 8.324
6.997 8.788 8.372 5.999
7.096 8.903 8.522 6.479 6.034
7.184 8.963 8.620 6.714 6.395 6.970
6.881 8.497 8.319 6.508 6.143 6.589 3.586
5.961 7.108 7.280 5.913 5.457 5.820 3.253 2.471
4.825 5.394 5.791 5.014 4.765 5.279 3.218 2.555 2.439
4.697 5.220 5.648 4.948 4.750 5.244 3.283 2.709 2.546 2.275
4.748 5.268 5.698 5.023 4.833 5.339 3.421 2.896 2.759 2.444 2.375
4.800 5.318 5.751 5.103 4.924 5.428 3.551 3.067 2.958 2.652 2.542 2.533
5.329 5.762 5.115 4.933 5.414 3.584 3.114 2.997 2.717 2.624 2.609
5.743 5.084 4.870 5.337 3.528 3.080 2.964 2.688 2.620 2.606
5.158 4,918 5.389 3.597 3.152 3.043 2.778 2.721 2.719
5.229 5.590 3.995 3.568 3.370 3.167 3.157 3.131
5.921 4.423 3.933 3.764 3.619 3.654 3.569
4.670 4.162 3.957 3.862 3.922 3.822
4.033 3.841 3.765 3.843 3.746
3.514 3.447 3.511 3.477
3.155 3.148 3.157
3.129 3.139
3.238
6.171] 7.186] 6.986] 5588 5.271] 5.693] 3.676] 3.228] 3.179] 3.047] 3.104] 3.146]
July 2022 through June 2023 settlement price average 4.690
X Bundled Franchise Fee Rate 5.25%
Note: If the 15th of the month falls on a weekend or hj
=Volumetric Rate/MCF for 2023 0.2462 [[then use the settlement price on next business day.
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	Section 1.   Definitions. For the purpose of this Franchise Ordinance, the following words and phrases and their derivations shall have the following meaning:
	Section 2.   Grant.
	(a) Franchisee is hereby granted the right, privilege, and franchise to:  provide Service to Consumers within the City; to obtain natural gas and/or comparable blends of combustible gasses, from any source available; to do all things reasonably necess...
	(b) Notwithstanding the foregoing, this Franchise shall not:
	(i) Permit the use of the Franchise or the right-of-way by Franchisee or other parties for any other purpose, and a separate franchise shall be required therefor;
	(ii) Convey equitable or legal title in the right-of-way;
	(iii) Grant authority to construct, maintain or operate any Facilities or related appurtenance on property owned or controlled by the City outside of the right-of-way, specifically including, but not limited to, city easements, city parks, city hall p...


	Section 3.   Use of Public Right-of-Way.  Franchisee’s Facilities shall be located in the right-of-way as now constructed and as further authorized by the City in accordance with all applicable laws, statutes and/or ordinances.  Placement, changes, ad...
	(a) Franchisee’s use of right-of-way shall in all matters be subordinate to the City’s use of the right-of-way.  Franchisee shall coordinate with the City or its designee the placement of its Facilities in a manner that minimizes adverse impact on pub...
	(b) All earth, materials, sidewalks, pavings, crossings, utilities, public improvements, or improvements of any kind damaged or removed by Franchisee in its activities under this Franchise shall be fully repaired or replaced promptly by Franchisee at ...
	(c) Franchisee shall keep and maintain accurate records and as-build drawings depicting approximate horizontal location of all Facilities constructed, reconstructed, or relocated in the right-of-way.  Upon request by the City, Franchisee shall provide...
	(d) Not less than three (3) working days prior to construction or relocation of any Facilities in the right-of-way or easement, Franchisee shall give written notice to the Director of Public Works or, in the absence of such Director, the City Manager,...
	(e) Franchisee shall relocate or adjust any Facilities in the right-of-way for any publicly-funded or publicly-guaranteed improvement project.  Such relocation or adjustment shall be performed by Franchisee at its sole expense without expense to the C...
	If the City shall require the Franchisee to adapt or conform its Facilities or in any way to alter, relocate, or change its property to enable any other person, firm, corporation, or entity (public or private), other than the City or as part of any pu...
	(f) It shall be the responsibility of the Franchisee to take reasonable measures to protect and defend its Facilities in the right-of-way from harm or damage.  If Franchisee fails to accurately or timely relocate Facilities when requested, it shall ha...
	(g) Franchisee shall notify the City not less than three (3) working days in advance of any construction, reconstruction, repair or relocation of Facilities which would require any street closure which reduces traffic flow to less than two (2) lanes o...
	(h) All technical standards governing construction, reconstruction, installation, operation, testing, use, maintenance, and dismantling of the Facilities in the right-of-way shall be in accordance with the applicable present and future federal, state ...
	(i) It is recognized that the natural gas to be delivered hereunder is to be supplied from a pipeline system transporting natural gas from distant sources of supply; and the Franchisee, by its acceptance of this Franchise does obligate itself to furni...

	Section 4.   Franchise Fee.  In consideration of and as compensation for the Franchise hereby granted to the Franchisee by the City, the Franchisee shall make an accounting to the City of all natural gas that has been “Distributed” within the City on ...
	(a) Effective the first day of the second month following the effective date of this Franchise Ordinance, Franchisee shall pay as its Franchise Fee an amount which will be equal to five and one-quarter percent (5.25%) of the actual Gross Receipts coll...
	(b) Effective the first day of the second month following the effective date of this Franchise Ordinance, Franchisee shall pay as its Franchise Fee an amount which will be equal to five and one-quarter percent (5.25%) of the Gross Receipts received by...

	Prior to those dates, payments shall continue to be calculated and be paid in the manner previously provided in Ordinance No. 7927 and amendments thereto.  The Franchise Fee required herein shall be in lieu of all taxes, charges, assessments, administ...
	Section 5.   City’s Right to Audit and Access to Records.  Franchisee shall annually file with the City a “Gross Receipts Report” regarding all applicable monthly revenues.  The City acknowledges that Franchisee considers such information to be confid...
	Section 6.   Term.  This Franchise ordinance shall be effective upon its passage by the governing body of the City and its publication in the official City newspaper and continue to be in effect until that date which is fifteen (15) calendar years aft...
	Section 7.   Franchisee Information.  Franchisee shall, at its own expense, annually submit to the City the following information:
	(a) The Gross Receipts Report (as referenced by Section 5 herein);
	(b) A summary of the previous year’s development of Facilities, including but not limited to, the location of Facilities during the year, and Franchisee’s plan of development of Facilities for the next year.  This requirement may be met by a meeting i...
	(c) Information as to the number and address of subscribers in the City in digital format.  Note: this requirement does not include giving the identification of the subscribers.

	Section 8.   Subscriber Rates.  Franchisee’s charges to subscribers shall comply with all applicable federal and state statutes and regulations.  Upon request, Franchisee shall file with the City Clerk a schedule of current rates in effect when such r...
	Section 9.   Transfer of Franchise.  The rights granted by this franchise are exclusive to Franchisee and shall inure to the benefit of Franchisee and any parent, subsidiary, affiliate or successor entity now or hereafter existing.  No other party may...
	Section 10.   Other Service Providers.  Franchisee shall not interfere with any agreement between the City and another service provider.
	Section 11.   Notification Procedure.  Any required or permitted notice under this Franchise Ordinance shall be in writing.  Notice to the City shall be delivered to the City Clerk by first class United States mail or by personal delivery.  Notice to ...
	Section 12.   Indemnification. Upon notice by the City, Franchisee shall fully indemnify, defend and hold harmless the City, its officers, employees, agents and authorized contractors from and against any and all claims, demands, suits, proceedings, a...
	Section 13.   Insurance Requirements.
	(a) During the term of this franchise, Franchisee shall maintain insurance coverage at its sole expense, from a reputable insurance company qualified to do business in the State of Kansas.  Franchisee may elect to self-insure to the extent of any or a...
	(i) Workers' compensation as provided under any workers' compensation or similar law in the State of Kansas, with an employers' liability limit equal to the amount required by law; and
	(ii) Commercial general liability, including coverage for contractual liability and products completed operations liability with a limit of not less than two million dollars ($2,000,000.00) combined single limit per occurrence for bodily injury, perso...
	(iii) Employer’s liability limit with a limit of one million dollars ($1,000,000.00) for each accident/disease/incident/occurrence.

	(b) As an alternative to the requirements of subsection (a), Franchisee may demonstrate, to the satisfaction of the City, that it is self-insured by providing a permit issued by the State of Kansas showing Franchisee is a qualified self-insurer for an...
	(c) Franchisee shall, prior to the commencement of any work, deliver to the City a certificate of insurance or evidence of self-insurance, satisfactory in form and content to the City, evidencing that the above insurance is in force and will not be ca...

	Section 14.   Performance Bond Requirement.  Franchisee shall at all times maintain in full force and effect a corporate surety bond in a form approved by the City Attorney, in an amount of fifty thousand dollars ($50,000), for a term consistent with ...
	Section 15.   Reservation of Rights.  In addition to any rights specifically reserved to the City by this Franchise Ordinance, the City reserves to itself every right and power available to it under the constitutions of the United States and the State...
	Section 16.   Forfeiture of Franchise.  In case of a material failure of Franchisee to comply with any of the provisions of this Franchise Ordinance, or if Franchisee should do or cause to be done any act or thing prohibited by or in violation of the ...
	(a) For violations concerning the use of the right-of-way as described in this Franchise Ordinance and deemed by the City to be a public nuisance and/or emergency, the following procedure shall apply.  The City shall provide written notice by certifie...
	(b) For all other violations of the Franchise Ordinance, the following procedure shall apply.  The City shall provide written notice by certified mail to Franchisee of any such violation, setting forth in detail the conditions of neglect, default or f...
	(c) If within thirty (30) days after the effective date of an ordinance to terminate the franchise in accordance with Section 16(a) or 16(b) herein, the Franchisee shall not have instituted an action in the District Court of Leavenworth County, Kansas...

	Section 17.   Revocation of Franchise.  In addition to all other revocation rights and powers herein or otherwise enjoyed by the City, the City shall have the additional and separate right to revoke this franchise and all rights and privileges of the ...
	(a) Any provision of this Franchise Ordinance is adjudged by a Court of competent jurisdiction to be invalid or unenforceable and said judicial act and declaration is deemed by the Governing Body to constitute such a material consideration for the gra...
	(b) Franchisee commits an act of fraud or deceit against the City in obtaining the grant of this franchise herein conferred, or after or upon being granted, Franchisee commits such an act against the City.

	Section 18.   Miscellaneous Provisions.
	(a) Nonexclusive Clause.  The privilege to construct, erect, operate and maintain Facilities and to provide service within the City is nonexclusive.  The City expressly reserves the right to grant other franchises to other Persons.
	(b) Exclusive Benefit of Franchise Right by Franchisee.  The rights granted to Franchisee by this Franchise Ordinance shall be for the sole use of Franchisee to provide Facilities as authorized herein.  The rights are for the exclusive benefit of Fran...
	(c) Franchisee is Without Remedy Against the City.  Unless granted herein or otherwise required by law, Franchisee shall have no remedy or recourse whatsoever against the City for any loss, cost, expense, or damage arising from the enactment of the pr...
	(d) Federal. State and City Jurisdiction.  This Franchise Ordinance shall be construed in a manner consistent with all applicable federal, State, and local laws.  Notwithstanding any other provisions of this Franchise Ordinance to the contrary, the co...
	(e) Failure to Enforce.  The failure of either party to enforce and remedy any noncompliance of the terms and conditions of this franchise shall not constitute a waiver of rights nor a waiver of the other party’s obligations as provided herein.
	(f) Force Majeure.  Each and every provision hereof shall be subject to acts of God, fires, strikes, riots, floods, war and other disasters beyond Franchisee’s or the City’s control.
	(g) Severability.  Any section, subsection, sentence, clause, phrase, or portion of this Franchise Ordinance is for any reason held invalid or unconstitutional by any court or administrative agency or competent jurisdiction, such portion shall be deem...

	Section 19.   Repeal of Other Ordinances.  All other ordinances, agreements and resolutions or parts thereof inconsistent or in conflict with the terms hereof shall be cancelled, annulled, repealed, and set aside; provided, that this Franchise Ordinan...
	Section 20.   Effectiveness.  This Franchise Ordinance shall take effect upon its final passage by the City Commission and its publication in the official City newspaper.
	Section 21.   Acceptance.  Franchisee agrees to accept the terms of this Franchise Ordinance in writing within sixty (60) days after its effective date, upon which this franchise shall also become a contract between the City and the Franchisee.  In th...

